[image: image1.wmf]1.  Number of protests filed:

4Q02

3Q02

4Q01

TOTAL

70

43

75

o AMC

14

17

23

o USACE

3

7

16

o DA Other

53

19

36

                Please refer to listing of protests by MACOM at end of this report.

2.  Number of protests sustained/granted:

4Q02

3Q02

4Q01

TOTAL

4

4

3

o AMC

0

0

2

o USACE

0

0

0

o DA Other

4

4

1

3.  Costs:

     a.  Costs and fees awarded by GAO to protester:

4Q02

3Q02

4Q01

TOTAL

$0

$712,000

$722,764

o AMC

$0

$0

$722,764

o USACE

$0

$0

$0

o DA Other

$0

$712,000

$0

FOR THE PERIOD OF JULY 1 THROUGH SEPTEMBER 30, 2002

      

    QUARTERLY REPORT FOR GAO PROTESTS




[image: image12.wmf]4Q02

3Q02

4Q01

DA OTHER TOTAL

7

3

5

Defense Supply Service - Wash

0

0

0

HQ Military Traffic Mgmt Cmd

0

0

0

Mil District of Wash

0

0

0

MEDCOM

0

0

0

National Guard Bureau

0

0

0

Ofc Dep Cdr for Health Care

0

0

0

USA Contracting Sys Cmd

0

0

0

USA Force Command

0

0

0

USA Information Sys Cmd

0

0

0

USA Intel & Security Cmd

0

0

0

USA Medical Res. & Mat Cmd

0

0

0

USA Pacific

0

0

0

USA South

0

0

0

USASDC

0

0

0

EUSA

7

0

0

USA Space & Missel Def Cmd

0

0

0

USA TRADOC

0

0

0

8th USA - Korea

0

3

5

USSOC

0

0

0

USACFSC

0

0

0



[image: image2.wmf]b.  Estimated preaward value of requirement or postaward contract cost/price:

     (1)  Preaward protests (estimated value of requirement):

4Q02

3Q02

4Q01

TOTAL

$87,214,621

$234,673,944

$96,856,594

o AMC

$1,865,149

$139,176,289

$25,007,650

o USACE

$0

$284,437,907

$11,500,000

o DA Other

$85,349,472

$66,459,748

$60,348,944

       (2)  Postaward protests (contract cost/price):

4Q02

3Q02

4Q01

TOTAL

$242,123,586

$4,371,942,196

$308,601,779

o AMC

$170,225,919

$4,361,623,994

$145,360,600

o USACE

$71,875,000

$1,625,076

$159,295,393

o DA Other

$22,667

$8,693,126

$3,945,786

c.  Total government personnel costs resulting from protests:

4Q02

3Q02

4Q01

TOTAL

$293,703

$1,108,116

$134,967

o AMC

$265,975

$1,022,050

$59,637

o USACE

$5,541

$14,862

$58,874

o DA Other

$22,187

$71,240

$16,456


4.  Lessons learned, issues and trends:

     a.  AMC Lessons Learned:  

(1) Hamilton Sundtrand,  B –290678

The Program Manager (PM) for Utility Helicopter required several variations of the Auxiliary Power Unit (APU) for the Blackhawk aircraft.  Specifically, he needed APU kits with warranty, APU kits without warranty, APU spares with warranty, APU spares without warranty.  The APU spare is just the APU without any connecting hardware.  The APU kit is the APU plus the hardware required to install the APU to the helicopter.  The PM needed these four combinations because they fulfill the needs of several customers, including other services and FMS requirements.  The exact requirement of any one configuration could not be estimated precisely.  Therefore the PM wanted total flexibility on an Indefinite Delivery Indefinite Quantity (IDIQ) contract to order any combination of the configurations up to the stated maximum over a period of five years.  That meant it was possible to order the entire maximum quantity of just one configuration or to order a mix of the configurations.

The CLIN structure for the four configurations for a five year ordering period takes several pages.  On other contracts with several configurations, we have successfully used a matrix.  The matrix allows the offeror to see all of the configurations and ordering periods on one page.  On the other contracts that we have used a matrix, both the Government and the contractor have found it easy to follow when trying to find the prices for the particular configuration that is needed.  However, on this APU contract, the protestor claimed to have been confused by the matrix.  The protestor thought that we were asking him to give us prices for APU spares as merely information.  During the debriefing the protestor stated that it was obvious that he didn't know we really intended to buy APU spares because he didn't price them lower than his APU kits which would be the logical thing to do.  Whether the protestor made a mistake or was genuinely confused is debatable.  However, if we ever choose to use a matrix again, I think that the CLINs should be clear on everything we intend to order.

Although the Government wanted to buy both APU kits and APU spares, the evaluation criteria only mentioned APU kits.  This left us open for the protestor's complaint that he did not think that the Government would evaluate APU spares. In addition, the PM wanted the flexibility to order any combination of the configurations mentioned above, but the RFP did not articulate exactly how the offers would be evaluated.  Therefore the protester thought we would not evaluate the APU spares.  When we did evaluate APU spares, the protestor claimed that the evaluation was flawed.  Particularly in a complicated acquisition, we need to be more clear on our evaluation.

(2)  DRS Systems, B-289928.3-7 

Involve the Legal Office and the Acquisition Center in the earlier stages of the procurement, to include the Acquisition Strategy Planning phase.  By the time Legal was notified of this source selection, un-reviewed drafts of the RFP and PD had already been posted on the ITSS website.  The Acquisition Center wasn't contacted until after discussions were re-opened.

Evaluation plan:

· evaluation plan was very complicated, it should have been streamlined

· not every requirement needs to be evaluated - focused only on the important ones

· the evaluation criteria needs to be clear and should be reviewed by the appropriate evaluators prior to RFP issuance

· it appeared that the evaluators were not provided guidance on what was expected of them in their evaluation write-ups, which impacted their interpretation of the evaluation criteria

The evaluators must include their rationale and thought process in the evaluation reports.  In this procurement, the evaluators had a tendency of assigning an adjectival rating and then bootstrapping the evaluation rationale to fit within the adjectival definition - rather than first conducting an evaluation of the proposal, explaining the basis (thought process,rationale) of their evaluation and lastly determining which adjectival definition best applied.

Audio tapes of discussion (still considering wisdom of taping audio discussions-cost, difficulty of incorporating into record, etc.)

· to avoid confusion, the date and time should be announced and the      

individuals introduced for every taping

· since it was difficult to determine who was speaking upon listening to the tapes, all participants should state their names before they speak

· written transcripts should be prepared immediately after the recorded discussion and provided to the offeror, with a copy included in the file

Evaluators have to be careful of their email messaging and content.  This material is discoverable and becomes part of the Administrative Record.  Therefore, email must be kept professional at all times.

Government documents (i.e. evaluation reports, SSDM, SSP) are the focus of the protest hearing.  These documents must be correct --ensure that there are no inconsistencies among the documents. Avoid having factual errors in the decision document.

Debriefings need to be substantive.  In this case, the debriefings focused on the adjectival ratings, without providing sufficient evaluation rationale and information.

This SSEB lacked an adequate administrative staff.  Instead, the evaluator and team chiefs had to make copies, fax and compile documents.

The SSEB also lacked proper equipment.  The copy machine was broken, there was no shredder and there was a lack of file storage.

(3) Advanced Seal Technology, B-291132, 

The Acquisition staff needs to review, and be trained on, the procedures and eligibility requirements for the Competition Advocate's Source Approval Program.
     b.  USACE Lessons Learned:

           (1)  Sayed-Hamid Behbehani & Sons, B-288818.6:  DENIED:  

After several rounds of protests and revised evaluations, the GAO upheld USACE’s technical reevaluation of proposals for a Job Order Contract to provide rapid response for minor construction, renovation/rehabilitation, maintenance and construction at various military sites in Kuwait, because the agency properly followed the solicitation’s evaluation criteria.  GAO found USACE’s record supported the agency’s finding that the protester’s technical proposal contained weaknesses attributable to a lack of adequate detail. In reevaluating proposals, the SSA discarded the initial technical evaluation, and did not conduct discussions with offerors, but instead asked an engineer evaluator to review technical proposals and provide an independent assessment of all 22 proposals’ technical qualifications.  Based on the engineer’s evaluation and the SSA’s own review of each proposal, the SSA made a decision that Al Ghanim’s proposal would provide the best value to the agency.  GAO evaluated the reasonableness of the SSA’s decision, as presented in the record and found it to be proper.  The lesson learned in this case is that counsel can be of considerable support to the SSA in assisting with drafting of post-hoc evaluation rationales,  which GAO will consider in its review so long as the explanation is credible and consistent with the underlying evaluation in the contemporaneous record.
     c.  DA Others – Lessoned Learned:

          (1)  Protest of Pacific Support Group, LLC, B-29O467, 

Pacific Support Group (PSG) challenged the Army’s A-76 cost comparison decision to retain in-house the DPW function at the U.S. Army Garrison, Hawaii. PSG alleged that the Army failed to include costs for all the personnel required to perform the Performance Work Statement, and to appropriately reduce the evaluated cost for contractor performance. In its response the Army showed that the Administrative Appeals Board (MB) considered each issue presented by PSG and made upward adjustments where appropriate before rendering its final decision. PSG also alleged that the AAB stepped out of its role as an impartial evaluator when it exchanged communications with the MEO. The GAO denied the protest, finding the MB’s decision was reasonable in all respects. Also, the GAO found that the AAB’s discussions were an appropriate element of the A-76 appeal process. Importantly, in light of its recent decision in Department of the Navy –Reconsideration, B-286194.7, the GAO declined to review a conflict of interest (COl) allegation raised by PSG.

Lessons Learned: The basis of award in this instance was low cost technically acceptable (LCTA), meaning no “leveling” between the in-house offer and the MEO was required. This protest establishes yet again that when an MEO wins a LCTA competition, the outcome can be successfully defended. When the basis of award in an A-76 competition is best value, however, defending a win by an MEO is difficult. Also, this case stands for the proposition that document requests aimed at uncovering proof of COl’s, as defined by the Jones/Hill decision, should be vigorously opposed in studies “grandfathered” by the GAO’s reconsideration decision in that case.

(2)  Protest of TRS Research, B-290644. 

This protest challenged a Military Traffic Management Command (MTMC) solicitation for program management and leasing services for intermodal container equipment. The leased equipment portion of the requirement was intended to consolidate nine IDIQ contracts awarded under a single solicitation referred to as the Master Lease Agreement (MLA). Three of the nine vendors holding contracts under the MLA, including the Protester, are small businesses. Although procured under a single RFP, the IDIQ contracts vary in that no two vendors were awarded contracts requiring exactly the same equipment. The GAO found the proposed consolidation to constitute bundling, i.e., consolidating two or more requirements previously provided or performed under separate smaller contracts. The GAO further held that MTMC failed to follow statutory and regulatory guidance requiring it to submit the proposed procurement to SBA for review prior to issuing the solicitation. (The GAO declined to opine whether its decision would have differed had the nine IDIQ contracts been identical in all respects.)

Lessons Learned: Consolidating requirements initially procured under a single RFP may constitute bundling. When in doubt, coordinate with the SBA and ensure that the coordination documents specifically discuss the possibility that the acquisition could be construed to be bundling. Full disclosure to SBA in the acquisition-planning phase may preclude that agency from taking an adversarial stance in any subsequent protest.

(3)  Protest of LBM, B-290682. 

This protest arose from the intended issuance of a task order by the Army Atlanta Contract Center (AACC) for transportation motor pool (TMP) services at Fort Polk in Louisiana which had historically been a small business set-aside. AACC planned to fill the requirement by placing a task order under it$ Logistics Joint Administrative Management Support Services (LOGJAMSS) IDIQ contracts. LBM, a small business, challenged the intended task order as bundling, and further argued that AACC failed to follow FAR 19.502-2(b) (the “rule of two.”) The GAO held that the statutory limitation on its bid protest jurisdiction over challenges to IDIQ task orders did not bar a challenge to an underlying solicitation. Although the GAO rejected LBM’s bundling theory, it agreed that the intended task order violated the rule of two:

The Army has filed a request for reconsideration, asking the GAO it to modify its recommendation so as to allow the Army to implement the rule of two solely among the small business concerns currently holding LOGJAMSS contracts.

Lessons Learned: The LBM decision sets limits on the utilization of IDIQ contracts based upon broad statements of work. It makes clear that multiple award schedule arrangements like LOGJAMSS do not “trump” FAR Part 19. If the Army’s requested relief on reconsideration is granted, the fallout from this decision may be manageable. If not, IDIQ holders may begin to question the advantages to themselves from arrangements like LOGJAMSS, and may think twice before they invest time and money to become an IDIQ contract holder. Such a result might have a negative impact on the Army’s plan to regionalize contracting.

(4)  Protest of E.L. Hamm & Associates, Inc., B-290783, B-290783.2 

This protest arose from an A-76 competition to determine whether Training Support Services at Fort Monroe should be retained in-house or performed commercially. The solicitation advised offerors that the technically acceptable proposal with the lowest realistic cost would be selected to compete against the MEO, and that the Army did not intend to hold discussions. Although the SEEB rated Hamm as marginal, the SSA concluded that Hamm’s proposal was technically unacceptable and did not provide a realistic cost. The SSA therefore eliminated Hamm’s proposal from further consideration. The sole remaining offeror was also found unacceptable, thus ending the A-76 study. Hamm argued that because it was evaluated as marginal by the SSEB, as opposed to unacceptable, it should not have been eliminated without discussions. Hamm also challenged the independence and the depth of analysis of the SSA. The GAO denied the protest, finding the record demonstrated the reasonableness of the SSA’s determination that Hamm’s proposal was unacceptable.

Lessons Learned: This case shows that GAO will not question a well documented SSA decision that is consistent with the stated evaluation criteria even when that decision eliminates all private-sector offers and effectively ends an A-76 study short of a cost comparison.

(5)  Protest of Vantex Services, Corp., B-290415.1 

This protest arose from a FORSCOM solicitation that combined a requirement for portable toilet services with other waste removal services. The Protester argued that the solicitation constituted improper bundling because it limited competition by small businesses. The GAO agreed, despite the fact that the requirements at issued had been procured as a combined requirement for many years. Although the combination of requirements at issue here did not meet the definition of bundling in FAR 2.101, (i.e., consolidating two requirements previously performed under separate contracts), the GAO explained that the FAR definition related only to the definition of bundling found in the Small Business Act. CICA, on the other hand, broadly proscribes the combining of requirements that restrict competition, unless necessary to satisfy the agency’s needs. The GAO here found that the only justification offered by the Army for the combination of requirements was administrative ease.

Lessons Learned: Bundling is a broader concept than the definition at FAR 2.101 would seem to suggest. Agencies may not escape GAO review simply because a consolidated requirement was procured previously without challenge,

(6)  Protest of REEF. Inc., B-290665. 

REEP protested delivery orders issued under Federal Supply Schedule (FSS) 69 for language training services to Worldwide Language Resources, Inc. REEF argued that the Army’s action was unreasonable because Worldwide was the only contractor that provided language training under FSS 69, while numerous other vendors -- including REEP — offered similar language training at better prices under FSS 738-Il.

The contracting command knew of the vendors under FSS 738-Il, yet elected to fill its requirement under FSS 69 while offering no cogent rationale for that decision. The GAO sustained the protest, holding that the Army acted unreasonably and that it should have considered the FSS 738-Il vendors in order to obtain the best value at the lowest overall cost to the Government.

Lessons Learned: Another limit is discovered - an agency making an FSS purchase may not buy from one schedule while deliberately ignoring known information indicating that the requirement could be met from a different schedule at a better price.
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(1) Preaward estimated value of requirement:

4Q02

3Q02

4Q01

TOTAL

$67,353,409

$10,508,556

$125,897,377

o AMC

$56,992,130

$5,961,046

$56,992,130

o USACE

$110,361,279

$1,742,435

$68,541,482

o DA Other

$0

$2,805,075

$363,765

          (2)  Postaward protests (contract cost/price):

4Q02

3Q02

4Q01

TOTAL

$195,443,477

$165,981,608

$39,485,664

o AMC

$6,250,303

$144,010,068

$6,250,303

o USACE

$188,193,164

$19,648,231

$31,310,052

o DA Other

$8,036,203

$2,323,309

$7,525,309

     c.  Total government personnel costs resulting from protests:

4Q02

3Q02

4Q01

TOTAL

$83,372

$49,566

$84,846

o AMC

$39,191

$37,921

$39,191

o USACE

$42,722

$9,614

$44,924

o DA Other

$1,459

$2,031

$731


8.  Lesson learn, issues, and trends:

     a.  AMC: 
          (1)  Hill Aerospace, LLC, 0210501; 0240601 

                a)  Flawed Evaluation Criteria

                     a.1) The Government evaluated all proposals according to the indefinite 

quantity-pricing clause stated in Section M, of the Solicitation, which reads:

The Government will evaluate offers for award purposes

by adding the total price for items identified in Section B of the 

estimated maximum quantities of the ranges therein stated 

(i.e., 40-80, 81-120).  Evaluation of quantities in this manner 

will not obligate the Government to order the estimated 

quantities or to distribute orders in the manner evaluated.

The solicitation called for offerors to quote a price for the contract minimum of 126 units and prices for quantities up to 200 units per year for each out-year.  Although the Government could not conceivably order 200 units every ordering period without exceeding the maximum quantity of 658 units, offers were evaluated based on the quoted price each ordering period.  The result of this evaluation is that the Government evaluated prices for 926 units.  Based on this evaluation, Hill’s offer exceeded the winning offer by $402,000.00

                    a.2)  Based on the above as noted by the AMC Protest Decision, the 

Government’s evaluation of 926 units for award purposed is improper.  Evaluation of 926 units is neither realistic nor reasonable.  This evaluation scheme should not be used in the future.  Extra precaution should be taken when drafting evaluation criteria to ensure that the Government does not propose to evaluate a quantity that exceeds the maximum contract quantity.

    b)  Multiple Award Preference for IDIQ Contracts

         b.1)  The FAR at sub-part 16.504(c), states the contracting officer must, to the 

maximum extent practicable, give preference to making multiple awards of indefinite-quantity contracts under a single solicitation for the same or similar supplies or services to two or more sources.  Additionally, FAR 16.504 (c)(1)(ii)(C) states that the contracting officer must document the decision whether or not to use multiple awards in the acquisition plan or contract file.  The contracting officer may determine that a class of acquisitions is not appropriate for multiple awards (see FAR subpart 1.7).

HQ AMC

        b.2)  The Government included narrative in Section B of the solicitation 

informing offerors that only one award would be made under this contract, however, the Government did not make a written determination pursuant to FAR 16.504 (c)(1)(ii)(C), until after Hill filed its protest.  Fortunately, courts are unwilling to nullify solicitations and awards based solely on the procedural impropriety of failing to make a timely determination so long as the Government makes such a written determination and said determination is not arbitrary or capricious.

         (2)  PolyTech Ammunition Company, Inc., 0360801

 a)  Adherence to ground rules during a debriefing will ensure effective 

communications between the Contracting Officer, government personnel and representatives and the unsuccessful offeror.  In addition, two significant government technical personnel were unavailable.  The procurement in question was a full and open competition solicitation for the development of a 5.56 mm Lead Free Short Range Training Ammunition.  There were two proposals received in response to the RFP.

 b)  A telephonic debriefing was attended by the PCO, technical and other 

government personnel and the unsuccessful offeror’s president and technical expert.  Prior to the debriefing, the technical evaluation rating of the debriefed offeror and the proposed awardee were forwarded to the unsuccessful offeror.  The PCO informed all parties of the ground rules, debriefing agenda and time constraints.  Shortly after the debriefing began the PCO and lead technical evaluator were continuously interrupted and questioned.  Had the two missing government technical evaluators been present, perhaps some of the unsuccessful offeror’s questions could have been answered in more detail.  The debriefing soon became an informal discovery proceeding for the benefit of the protestor in spite of the PCO’s insistence that the ground rules be followed.  Approximately halfway through the debriefing, the protestor’s attorney identified himself for the first time.  Since the protestor was unwilling to accept the results of the technical evaluation, it became apparent that he was fact fishing for information to support his protest.

                c)  Although the original intent of the debriefing was to convince the 

unsuccessful offeror that he had been treated fairly and avoid a protest, once it became clear that he could not be convinced that the other offeror’s proposal was the “best value”, the PCO should have demanded strict adherence to the ground rules.  Further, not having all the government technical evaluators at the debriefing may have worked against the PCO’s intent to prevent the filing of a protest.  

     b.  USACE Lessons Learned: No significant information to report.

c.  Other DA Lessons Learned: No significant information to report.
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